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Trlmble & Assocrates, Ltd

Attorneys at Law
11700 Wayzata Boulevard : Offices also in:
Minneapolis, Minnesota 55305 . Walker, Minnesota and
Telephone: 952-797-7477 Facsimile: 952-797-5858 Auckland, New Zealand

' Tony P. Trimble
Matthew W. Haapoja
952-797-7477

June 5, 2003

- Lawrence H. Norton, General Counsel
General Counsel’s Office
Central Enforcement Docket
Federal Election Commission.
999 E Street NW _
‘Washington, DC 20463

€02 d 8- NI QN

Re: MUR 5181
Spirit of America PAC and Garrett M. Lott, as Treasurer .
Ashcroft 2000 and Garrett M. Lott, as Treasurer

Dear Mr. Norton:
Enclosed please find the response of the above-named Respondents in the above-narned MLB to

- April 23, 2003 finding of probable cause issued by the Federal Election Commission Gen
Counsel’s Office. Please contact either-of the undersrgned with any questlons Thank youI
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K0I13373 VY3034
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Very truly yours,

T3ISHNO
- IVY3INGD 40 g‘JBJO :

LE .d

Orro

Tony P. Trimble
Matthew W. Haapoja
\mh

cc: Benjamin L. Ginsberg, Patton Boggs LLP (w/ericl.)
Garrett Lott, Executive Director, Spirit of America (w/ encl.)
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~ BEFORE THE FEDERAL ELECTIONCOMMISSION . & ¢
4 : S 3 = 8'91
In the Matter of Spirit of America PAC and } 4 SR
Garrett Lott, as Treasurer; Ashcroft 2000 and } _D f—"_r_ig
Garrett Lott, as Treasurer S } e ™
. ) OIS
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BRIEF OF RESPONDENTS SPIRIT OF AMERICA, . '.
ASHCROFT 2000 AND GARRETT M. LOTT, AS TREASURER,
IN RESPONSE TO THE GENERAL COUNSEL’S BRIEF
'Respondents Spirit of America PAC (“SOA), Asheroft 2000 and Garrett M. Lott, their
. Treasurer, (collec_:ﬁvely, “Respondents”) hereby submit tﬁe folioiﬁing Brief in- Résponsé to the
General 'Counsel’s-:Brief (“GC’s Brief”). The undersigned counsel hereby su‘b_mit this join,t_ Brief on
behalf of .each of SOA, Ashcroft 2000 and Garrett M. Lott for reas_ons; of judicial efficiency;
however, each éf .SOA, Ashcroﬁ'2006 apd/or Gat_‘retf M. Lott retain the ﬁght to further proceed in
this matter indépendently and with separéte counsel (or on their oWn b_éhalt) if ariy sucﬁ Respondeﬁt
deems such éction nec'essary or proper, in each such .Responde'nt’s' sole and absdlute discretion.
IL. Statémgnt of F;cts |
The Corriplain_t filed in this matter by Common Cause and others alleged tha;c SOA, a
multicandidatg political committee under. the Fedefal Electio.;l Campaign Act (‘;FECA”); made an -
excessive contribution to fbnnér Senatof John Ashcroft’s authorized committee, Ashcroﬁ 2000. The
GC’s Brief agrees with the Coxﬁplaint’s allegatioﬁs and reco_rn;\rlends that the Fe&eral Elie_;:tion'
Commission (“FEC” or “Comniissibn”)' find probable cause that kéépondents violated the F ECA,
but based on twq altefnatiye theories. | | | |
| Thél first theory is that SOA and Ashcroft 2000 Arelso clésely related as to constitute the same

committee under the FEC’s affiliation regulations. Pursuant to this theory, the committees share a

single limit on both contributions received from individuals and other federal political committees as
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R S o . |
well as those inade to other committees. .'I.;rans‘fe,r_s,'_however,. between SOA and Ashcroft 2000 rnay
. be made 1n an unli'rnited arnount s0 long as the committees declare their affiliation on their respeetive '
- FEC Statements of Orgamzatlon and report such transfers on their respective reports The purported '
violation, therefore, arises from the commiittees havmg recelved or made contnbutrons in excess of
" the federal limits.  The GC’s Brief 1s the first notice Respondents have had 'of this_theory.'
| The second theory more closely tracks the Complaint. Under this.theor)’;, SOA rnade an
excessive in-kind contribution of its contributor/supporter lists to Ashcroﬁ 2000. Aoeording to'the
GC’s Brief, the 1n1t1a1 “transfer” of SOA’s contributor/supporter 11sts to Ashcroft 2000 constituted an
excessive 1n-k1nd contnbutlon from SOA to Ashcroft 2000. Addltlonally, the receipt by Ashcroft
. 2000 of income generated from the rental of certain contributor/supporter lists to third parties also
constituted an excessive in-kind eontribu_tion from SOA. No speci_ﬁo doliar amount is presented in
the GC’s Brief for the value of this allegedly excesSive c'ontribution, although it provid_es estirnates
as to the total arnount spent b'y SOA in generating its 1ists of contributors/supporters through direct
| mailifundrai‘sing efforts. |

Both the afﬁliation and excessive contribution theories advanced by the General Counsel
(“GC”) turn entirely on the view that equitfalent value was not exchanged hetween i'ormer Senator
Ashcroft and SOA. Respondents vigorousiy dispute this contention. The transactions at the heart of
this matter each represented by a written agreement memoriali_z_ing the intent and understanding of
the parties to each transaction, are descnbed below. |
' ng ose / Activities of Splnt of Amenc |

SOA’s purpose was' to support conservative Repubiican candidates for federal office
throughout the United States in the 1998 election cycle by making contributions to these candidates.

See Transcript of Deposition of Jack Oliver dated February 27, 2003 (“Oliver Deposition™), a copy
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| of which is on file with tne Commission’s Office of Gen_eral Counsel, at 12. In 1998, SOA
vigoreusly pursued and accomplished these goals by contributing approximately $63,000 to federal 4
candidates. SOA also engaged in direef mail fundraising, utilizing the name and likeness of Senator.
Ashcroft. SOA chose Senater Ashcroft for endorsement of SOA’s activities because he was
prominent in the conservative Republican community, and Jack Oliver, SOA’s Executive Director,
believed that Senator Asncroﬁ’s endorsement of SOA would boost the committee’s fundraising-

efforts. -See Boyce Warfield Aff. at § 5; see also Oliver Deposition at 26.

Work Product Ag;eement between SOA and Senator Ashcroﬁ

SOA and Senator Ashcroﬁ entered into a Work Product Agreement (“WPA”) dated July 17,

1998, pursuant to which Senator Ashcroft permitted SOA to use his name and likeness in fundraising

snlicitetion's in exchange for the work product’ derived from SOA’s use of Senator Ashcroft’s name

and likeness. The WPA reflected a written memorialization an oral nndersfanding_between Senator
* Ashcroft and SOA tnat began in early 1998. See Oliver Deposition at 45-46, 60'.

| Pursuant to the oral underetanding between Senator Ashcreﬁ and SOA, mernorialized in the

WPA, each of the parties received equivalent» consideration: SOA feceived the benefit of the use of

the 'name and likeness of Senator Ashcroft, and Senator Ashcroft received the right to the wdrk

product derived from the use of his name and likeness. Senator Ashcroft did not receive any other

compensation frem SOA (no pereentage of funds raised, no outright compensafion, etc.); rathe.r, his

~ sole compensatlon was the right to the work product resultmg from SOA’s fundralsmg efforts using

his name and likeness.>

'Work product is defined in the WPA as “mailing lists, lists of supporters of and contributors to SOA, lists
of prospective contributors to SOA, results of polling data, and any and all other data and documentation
regarding SOA or John Ashcroft.”

2See GC’s Brief, p. 26, lines 14-16.
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As stated above, Senator Ashcroft’s endorsement of SOA provided significant value to SOA

_ 'because Senator Ashcroft was weIl-kn_own and respected in the conservative Republican c_ommunitv, ‘

which community was the target universe for SOA’s fundraising efforts. Without Senator Ashcroft’s

participation, SOA’s-ﬁmdraising efforts would have been less successful; Boyce Warﬁeld Aff. atq 6;

- as such, the use of Senator Ashcroﬁ’s name/hkeness added value to SOA’s d1rect mall sohc1tat10n

efforts. Id. atq 5. In exchange Senator Asheroft received the work product denved by SOA from its

use of Senator Ashcroft’s name/hkeness n these sohcltatlons

. List License Agreement between Ashcroﬁ 2000 and Senator As_hcroﬁ

Through a List License Agreerhent effective January 1, 1999 between Ashcroft 2000 and

~ Senator Ashcroft (the'"‘LLA”, which LLA is part of the record in this matter), Senator Ashcroft

granted to Ashcroft 2000 a non-exclusive license to use certain intellectual property owned by him
(deﬁned therein as “Data”)

This Data 1nc1uded work product owned by Senator Ashcroﬁ pursuant to the WPA but it
also, on the 1nfonnatlon and belief of Garrett Lott, 1ncluded names 'and_addresses independently.
owned by Senator Ashcroﬁ and/or generated by Senator Ashcroft through perrnitting other entities to
use his name and likeness in th_eir fundraising efforts. The deposition testirnony of J aci( Oliver and -
Bruce Eberle identifies at least two (2) sources of contl'ibutor names(addreses obtained by Senator
Asheroﬁ through agreements permitting othe'r entities to use his name/likeness in ﬁmdraiSing efforts

in exchange for the work product derived from the use of Senator Ashicroft’s name/likeness.

*SOA a fortiori owned the names/address of contributors/ suppor_ters, which information was also necessary to
enable SOA to comply with FECA record-keeping and reporting requirements. Rosann Garber described the

. direct mail industry practice whereby an entity that rents a list of names from another entity owns the names of

the contributors/supporters that respond favorably as follows: “[I]n the list business when you rent or
exchange a list if someone on the list that you are renting or exchanges, gives to or answers to your sohcitatlon
you get to keep that name. Garber Deposition at p. 34, lines 7-11.
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Jack Oliver indicated that Senator Ashcroft and the National Republican Senatorial

- Committee (“NRSC”) had entered into an (oral) arrangement whereby. Senator Ashcroﬂ owned the

work product resulting from fundraising sohcltatlons on behalf of the NRSC ut111z1ng Senator

Ashcroft’s name and 11keness Oliver Depos1tlon at 76-77. Addltlonally, the GC’s Bnef at footnote

- 45 on page 30 describes the “Cons_ervative Hotline”, a 1_ist of names obtalned by Senator Ashcroft

from lending his name and likeness to other ofganiza_tions:

| Bruce Eberle described the Conservative Hotline as a list consisting of indﬁduals
responding to fundraising letters signed by Mr. Ashcroft for other. orgamzatlons
[orgamzatlons other than SOA or Ashcroft 2000].

See Deposmon of Bruce Eberle dated March 25,2003 (“Eberle Deposition Vol. I”) at43-45; see also'

o Depos1t10n of Bruce Eberle dated March 28, 2003 (“Eberle Deposmon Vol. I”’) at 10-11. Garrett

Lott also testlﬁed asto hlS belief that the Data included names obtamed by Senator Ashcroft from hlS :

1994 campaign and other sources. Depos1t10n of Garrett Lott (“Lott Deposition’ ’) dated February 28,

2003, at 100-101..

Thus, the Data l.i'censed by Ashcroft 2'000 from Senator Ashcroft iocldded contn'butors.and- _
supporters obtained by Senator Ashcroft from SOA (throu_gh the WPA) as well as additio_dal names
obtained and .owned b& Senator Ashcroﬁ from noo-SOA soufces, including -the NRSC, various
conservative and Republican organizations through the “Conservative Hotline” and Senator
Ashcroﬁ’s 1994 Senato'riel campaign. Under the LLA, Senator Ashcroft gave Ashcroﬁ 2006 the
right to use the Data, including the ﬁght'to “sell, transfer, dssign, license or sublicense the Data” to
third parties, in exchenge for the ownefship by John Ashcroft (as co-owner'with Ashcroft 2000) to
all ensuing work product_derived from the Ashcroft 2000’s use of the licensed Data”.

' Nothing in the testimony of Jack Oliver or Garrett Loﬁ indicates that the LLA oi)erated as

anyﬂﬁhg other than a standard list exchange agreement in practice, and the GC’s Brief has introduced
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no evidence wﬁatsoever that indicates that the LLA (és &aﬁed or as applied by the parties to their
félationship) is not a standard list exchange agreement of the t-ype. the FEC has found does not raise.
.FECA contribution limit implications. Indeed, thié type of list exchange is a common practice. -
Boyce Warfield Aff. at 4. “When such exchanges of equal value occur, . . no ‘contribution,
donation, or transfer of funds or any other thing of value’ fakés place under 2 US.C 441i(a), 11CFR
300.10(a), or any. other provision of the Act or the Commission'fs regulations.” AOl 2002-14 -
(Lib_ertaﬁan Party). | |

Deposi_ﬁoﬂ of Bruce W. Eberle |

The GC’s Brief gives undue wei ght to the deposition testimony of Bruce Eberle, particularly |

E— in the reliance on Bruce Eberle’s opinion as to whether equivalent consideration was exchanged

between Senator Ashéroﬁ and SOA through the WPA. Firsf and foremost, it is clear from the Eber-le.
Deposition (and the depositions of Jack Olive'rA and Garrett Lott) that the rel'ationshiplbetween SOA,
' Ashcroﬁ 2600, Garreﬁ Lott and Bruce Eberle was quite strained. After all, SOA and Ashcroft 2000
were lucrative clients of Eberle & Associates, and these contractual relationships wére terminated By
Garrett Lott. Bruce Eberle showed his aﬁimosity toward SOA, Ashcroft 2000 and Garrett Lott in hlS
depositioh when describing termination of the contracts between Eberle & Associates and SOA and
Ashcroft 2000 by Garrett Lott:
| Q: Can you tell me w_hat.this is [showing witness Exhibit No. 22]?

A: It’s a termination letter sent by FAX from Garrett Lott to me at our office.

Q: And what prompted Gﬁreﬁ Lott to send .thi-s letter?

A: Stupidify. |
(Ebe'rle_Depositi_oh, Volume II at 58.)

In fact, Eberle & Associates was terminated by SOA and Ashcroft 2000 for licensing SOA’s
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names to an unauthorized entity, nameiy, the Paule Jones Legal Defense Fund. The GC’s Brief

- references this termination at pp.. 12-13 -by citing the testimony of John Ashcroft at his Senate

: conﬁnnatlon hearing for U.S. Attorney General Bruce Eberle’s testlmony in relation to SOA

Ashcroft 2000, and Garrett Lott must therefore be read in light of the contentious relatlonshlp likely

" created due to the loss by Bruce Eb_erle of two lucrative clients dunng campalgn season.

Moreover, Bruce Eberle’s -testimony does not sup_port the innuendo'l that the WPA
ar_rangement was unusual or not customary in the direct mail field as characteﬁzed in tlre GC’s Brief.
Footnote 36 on page 26 of the GC’s Brtef states, “Bruce Eberle; who has been in the direct mail
business since 1974, testified that he _hao'not seen another exchange like thet reﬂected in the WPA”.
This testrmony, on its own, proves nothing other than the fact tnat Bruce Eberle has 'never'seen a
provision in a drrect mail agreernent like the provision in the WPA. ].‘%'ecause this answer was riot
further explored by the FEC it can by no means serve as evidence of a sweepmg survey of the drrect
mail business, and thls lncomplete testlmony is therefore unpersuaswe as to whether equlvalent
con51derat10n was exchanged between SOA and Senator Ashcroﬁ.
| Moreover, th'e.conclusion of the GC.’s Brief thet Bruce Eberle did not know of any other
arrangements whereby a client would retain ownership of work product in exchange for use of the
client’s name/likeness is contradicted b.y Bruce Eberle’s description:of the “Conservative Hotline”
(see p. 5, supra). Notwithstanding Bruce Eberle’s answer, Bruce Eberle was in fact aware that
Senator Ashcroft retained work product resultlng from the use of h1s name/likeness by groups other
than SOA and Ashcroft 2000 B |
Bru_ce Eberle’s description of Senator Ashcroft’s arrangement with: respect to the
Conservative Hotline (specifically, the Ronald Reagnn ranch historical trust- and edditional )

organizations whose identity Bruce Eberle could not recall) is .ad'diti_onal- evidence that the
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arrangement between Senator Ashcroft and SOA relating to work product was a commercially
reasonable transaction with equivé.lent consideration. However, this exculpatory and contradictory -

- evidence is not accurately discussed in the GC’s Brief.

IL The use of the traditional affiliation criteria is misplaced in the context of the
' relationship between an associated authorized committee and leadership PAC.

: fhe GC’s Brief éets forth a l_égél theory nét heretofofe raised in this maﬁer, i;-é;, that SOA and
Aéhcroﬂ 2000 are “afﬁ_li’ated"’ commiﬁees sﬁbject to a single contﬁbution limit ﬁ'om_ individual
contributors and a single limi; on contributions by these committees to other federal political
cdmmittees. In support of this contention, the GC’s Brief set fortﬁ .several facts _and ICircur-ns'tances in -
light of the Commission’s af-ﬁliétion.'r_egulations.' With 'respect to the relationship be_twgeq an
officeliolder’s authorized committee and leadership PAC, the Commiésibﬂ’g afﬁliaﬁon régulaﬁons
are not immediately relevant to the question of whgthel_' these two types of associated committees are
“affiliated.” |

The GC’s Brief leaves the reader with the impression.that- sinpe 1986 the Commission has
determined, on a “case-by-case” basié, whether an authorized committeé ,.and an a"ssociated
leadership PAC are afﬁliatéd, utilizing the traditional affiliation critéria in 11 CFR -1_00.5(g)(4)(ii).

Thé Commission’s recent _Notiée of Proposed Rulerhaking on'Leadefship PACs (“NPRM-LP”), 67
Fed. Reg. 78754 (Dec. 26, 2002), provides a (_iifferent picture, one that began in '1'97 8 with AO 1978-

12 aﬁd included_MURs 1870, 289’_1 and 3740, and AOs 1'990-16 an,dl 1991-1 2. In each casé, _the
Commission’s affiliation factors were ignored and instead the purpose of | the -.t'wo associated
committees was examined. The NPRM-LP acknowledéed that. aﬁpr ;1 1986 NPRM the Commission
“maintained its existing policy [which it also sfated was its “current approach™]: chuees formed

orused by a candidaté or officeholder to further his or her campaign are affiliated; those formed 6; “

used for other pu;g' oses are not.” 67 Fed. Reg. at 78755 (emphasis added). Altemétive C of the
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pfoposed rules would “largely continue the Commission’s current treatment of leadership PACs,” id.
ét 78757, by focusing on the “actions of the committees involved.” Id. It “frames the issue in terms

of whether a leadership PAC is an authorized committee of a candidate or officeholder rather than

whether it is affiliated with that person’s authorized committee.” Id. at 78756 (emphasis added).

Consequently, the two theories advanced in the GC’s Brief merge and turn on the single issue
c;f whether Senator Ashcroft used SOA to further his campaign or, in other words, whether SOA
made an in-kind coﬁtribution to Senator Ashcroft for the purpose of . unduly benefiting Ashcroﬁ
2000. That issué, in turn, is determined by a single cﬁteﬁa: was the value of SOA;s
contributor/supporter lists the usual and normal charge thata rﬁulti-candidate committee would give '

in exchange for the use of Senator Ashcroft’s name?

III. The General Counsel has failed to meet its burden of showing that there is probab-le.
cause to believe that Senator Ashcroft’s name and likeness was less than the usual and

normal charge for the use of SOA’s contributor/supporter lists.

As set forth above, Senator Ashcroﬁ and SOA entéred into the WPA that granted Senator
Ashcroft all right, title and interest in and to the work product resulting from SOA;s use of Senator
Ashcroft’s nafne and likeness. These rights,- of course, include theln'ght to sell or license this work
product tb third parties (including Ashcroft 2000), which Senator Ashcroft did through the LLA.
The GC argues, assuming it to be a cohdition precedent, that the WPA was not an arms-length,
bargained-for exchange of valué. If this was true, it is also irrelevant as evidencé_d by the GC’s '
failure to provide any legal authority. The value of in-kind contributions is determined solely by the
usual and normal charge as determined By the price of @e goods at issue in the market from which
they ordinarily would have been purchased at the time of the a]leéed_ contribution. 11 CFR

100.52(d). With respect to the exchange of mailing lists, the only consideration is whether the list

Gi\corp\spirit of America\Reply Brief FINAL.doc
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exchange was of equal .valu-e. A0 2002-14. The GC has failed to meét its burden of showing that it
.\.;vas not. |
The .GC- Brief’ sl contention tﬁaf the vendor agreements between SOA and its direct mail
vendors (Eberle & Associates -and Precision 'Marketing, Inc.) fail to 'addre;ss 'Senator Ashcroft’s

ownership of the work product resulting from SOA’s fundraising efforts utiIizing those vendors is :

wholly irrelevant. The vendor agreements simply memorialize the relationship between SOA and its-

: vendors; not SOA and third parties such as Senator Ashcroft. Thus, vis a vis SOA and Eberle & h

Associates, for example, SOA owned the work product resulting from the mail 'generated by Eberie _

& Associates on behalf of SOA (and likewise vis a vis SOA and Precision Marketing, Inc.).

 However, vis a vis SOA and Senator Ashcroft, the WPA granted Senator Ashcroft ownership of the

wo'rk_ product (while SOA, of course, also a fortiori oWned the names and addresses of ité
contributors and éﬁpponers that favorably re'spo_nded to fundraisihg mailings, asdescribe.d at fn 3
.§upra). | - |

| Additiqnally, as described in Section 1, supra, the (acrimonious and unrel_iaﬁle) testimony of
Bruce Eberle cited in the GC’s Brief at fn. 36 (at p. 26), is not di_'spositive. of whether equivalenf
consideration was exchanged between Senator Ashcroft and SOA through the WPA. The Boyée
Warfield Aff_ida-vi.t indicates that it is common practice of well-known political candidates and k
officeholders of all political parﬁés to iend their nanie/likeness to fundraising soiicitaﬁons by véiom '
organizations in exchange for the work product resulting from such efforts. .See also 'Oliv_er
Deposition at 34, 43-44, 84-85. .In 6fher wo;ds, thé provision of one’s name énd ﬁke_:ness in
exchange for the work product resulting from the use of such likeness is eéui.vale.ht consider'a'tion.
Aﬂer all, Without 'fhe use of fhe celebrity’s namé-gnd lii(eness, it is quite possible that the work
product (i.e., contributor and support names) may not eiist at all, because the organ_ization
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conducting tﬁe solicitation is cashing in on the celebrity’s -stature in the relevant potential cor_ltributor
_ universe.. | |

Although this contradlctory and exculpatory evidence is not cited in the GC’s Brief, it must
be considered by the Comm1ss1on inits determmatlon of whether probable cause exists that SOA and
~ Senator Ashcroft failed to exchan_ge equivalent consideration through the WPA. Ignoring this ll
évidence, the GC .argues, based on one circumstance alone, that Senator Ash;:roﬁ rebeived more from
the PAC in the form of the work product than hé gave to the PAC in the form of the uée of his name
. and likeness: SOA héd been using Senator Ashcroft’s name for sgvefai months befqre the WPAwas =
reduced to writing, and during this time period had mailed approximately 12 million fundraising
~ solicitation pieces. |

| Jack Olli_\.ler’s uncontrédicted d;:position indicateé that. fhé WPA was a written
mémorializati(;n of the oral agreement between SOA and Senator | Ashcroﬁ_ bursuant to which
~ Senator Ashcfoﬁ permitted SOA to use his name and likeness in SOA f\mdraisihg efforts, and SOA
provided Senator Ashcfoft with ownership of the work produc_t resulting from such use. dliver
Deposition at 79-80. Because the WPA simply memorialized the relationship between SOA and
Senator Ashcrc_)ft, the execution date is irrélevant to whether S_OA and Senétor Ashcfoﬁ ex_changed
equivalent consideration while before the parties’ agreement was reduced to writing. Moreover,
e%/en without this testimony, the GC’s argument still providgs no evidence that .the WPA (or
réiatioﬁship between the parties in actual practice) was nof an equai exchange.

MURSs 4382 / 4401 -

Footnote 36 of the GC’s Brief (at p. 26) references MURs 4382/4401, which involVed former
Senator Bob Dole’s Presidential Primary Committee. Senator -Dole’s Primary Committee, like
Senator Ashcroft, similarly involved “an open-ended arrangement whéreby [a non-profit corporation]

G:\corp\spirit of America\Reply Brief FINAL.doc
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could ‘continue to use Senator Dole’s signature as long as it provided mailing lists to the Primary
- Commlttee ” Contrary to the case here, the GCinMURs 4382/4401 questioned whether the anary '

Committee prov1ded anything of value in consideration for mallmg lists “since any value assocrated

with Senator Dole’s s1&ature would be an asset belongmg to Senator Dole, not the anm

Committee.” See GC’s Report regardmg these MURs at 15-16.

The FEC found that, even through no.formal agreement existed between Senator Dole and his-

Primary' Committee, Senator Dole’s signature was his own personal asset, exchanged with the

Primary Committee for work product resulting from the use of this asset. With respect to this matter,

then, the formal WPA between Senator Ashcroft and SOA provides further evidence that equivalent

’éi consideration was exchanged in this case. If Senator Ashcroft’s name and likeness (including his
td o , _
ij signature) is Senator Ashcroft’s personal asset (as MURs 4382/4401 hold), then the use of this asset

L

by SOA in exchange for Senator Ashcroft’s ownership of the work product resulti’ng' from the use of
this asset constitutes, reasonably equivaient consideration, and no FECA violation occurred.

| | Notwithstand_ing the foregoing, as in MURs 43 82/4401 , a significant ﬁlndarnental issue is at
stake if the Commission finds probable canse in this matter based on the .GC Brief’s arguments. In
MURs 4382/4401, the FEC General Counsel held that that the “use of an individual’s signature ie a
unique item ,with no ascertainable market value,” virtually ignoring the plethora of evidence- from
direct mail experts that it is standard .industry practice in the direct mail busin_es's to consider the
exchange of a signature for the use of names generated thereby to be an equal exchange. See GCfs
Report regarding MURs 4382/440.1 at 17. If the Cornmission’s position remains that a person’s
name/likeness is an asset with no ascertainable market value, then the exchange of names for a
orominent ofﬁceholder’s signature is, by deﬁnition, an in;kind contribution. The GC need not offer
any further proof in this matter.

G:\corp\spirit of America\Reply Brief FINAL.doc
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Ahy attempt,' however, by the Commission to .adop't. this fationale without notice and
' eomment to the regulated community would violate the due- precess rights of Respondents. To
formally adopt this position, the Commission must place the regulated community on notice so the.
community, including Respondents, can modify their behavior aceordingly. ~ In this case,
Respondents could have engaged in three possible aetiviﬁes to avoid this MUR: ¢)) SOA could have '
sold its mailing to As_hcreft 2000 for fair market value; (2) Ashc_:rqﬁ 2000‘and SOA could have
| performed a list exchange of equal value involving multiple names on both sides of the transaction;
or (3) Senator Ashcroft could have purchased lists of names ffom_ SOA and given the names te _
Ashcroft 2000. instead, the FEC General Counsel attempts to piay “goteha” with facts that otherwise '
_ .demonstrate a permissibie, standard list exchange agreement. Due process requires more.
IV. CONCLUSION | |
Based on the.foregoing and the attached Affidavit of J oanne Boyce'Warﬁeld, the GC’s Brief
lacks evidence to substantlate that SOA and Senator Ashcroft failed to exchange equal value through
the WPA and their activities throughout 1998 and 1999. Accordmgly, Respondents request the
Commission to find that no probable cause exists that Respondents v1olated the FECA, either

through afﬁhatlon or through an excessive in-kind contribution from SOA to Ashcroft 2000.

Dated: é 5 —of .~ TRIMBLE & ASSOCIATES, LTD.

WA

Tony P. Trimble, #122555 (MN)

-Matthew W. Haapoja, #268033 (MN)
11700 Wayzata Boulevard .
Minneapolis, MN 55305
952-797-7477

Counsel for Respondents Spirit of America
PAC, Ashcroft 2000 and Garrett M. Lott as
their Treasurer
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